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Honorable Dar-rell lssa
House of Reptesentatjves
Washington, D.C. 20515-0549

RE; Inquiry Pet Committee on Oversþht and Government Refotm

Deat Congtessman Issa:

Thank you for your letter regarding the status of Mr. Edward Kelley, an employee of the Fedetal
Housing Finance A,gency (FHFA). I appreciate the opportunity to respond to misstatements made
in the media as well as the concerns you expressed. Also, I appreciated the opportunity to meet
with your staff. The information ptovided below addtesses the issues ptesented and I want to note
that FHFA has suppotted and continues to support actively the nomination, conFtmatjon and
funding for an Inspector General.

Before answedng yout specific questions, I want to ptovide the following backgtound information
that may be helpful:

Background Information

FHFA's predecessot organizattqn-¡þs Office of Federal Housing Enterpdse Oversþht-- called fot
and supported the creatton of an Inspector General for the new agency prior to enactment of the
Housing and Economic Recovery Act of 2008 (HERA). Following enactment of the new law,
President Bush nominated Mt. Steve Linick to serve as the Inspector Genetal (IG) for the new

^gency, 
as provided in the stâtute. The Senate did not take action on Mr. Linick's nomination.

Former FHFA Ditector Lockhart testified before the House Financial Sewices Committee on June
3,2008, noting the absence of an Inspector General, the need fot a nomination and Senate
confirmation and congtessional appropdation for an Office of Inspector General (OIG). Actìng
Director DeMarco noted this vacancy in testimony before the Senate Banking Committee on
Octobet 8,2009, and reitented his view on the importance of the President filling the position.

FHFA fully disclosed the tesolution of the status of the IG and OIG on its website and moved to
contjnue Mr. I(elley's service to the agency as managing an internal audit function, as closely aligned
with the concept of an Inspector Genetal as possible.

FHFA's motivation in addtessing this matter centered on avoiding a situation that could
compromise any action Mt. I(elley would have taken and even harmed any investþtion he would
conduct on his own or in conjunction with othet agencies.
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Fitr^lIy, as an aside, the aticle you cite in yout letter is riddled with errors, inconsistencies and
ptovides links to documents that wete made avai\able to the me.lia by some patty without
authorizatton- patticulady egregious is a memorandum to me ftom lawyets in the Office of
General Counsel matked as a pte-decisional attorney communication.

Status of Mr. Kelley

I want to assure you that my office did not petition the Office of Legal Counsel to remove or
otherwise displace Mt. I(elley. Mr. I{elley and I were in active discussions about his status and I
had reviewed a memorandum he provided on the subject. In a meeting with Mt. I(elley, detailed
below, it was agreed that the OLC would be an appropriate venue fot an independent review as

they routinely answet questions of legislative and legal debate within and between agencies. Mr.
I(elley agreed to that process, indicating that he viewed his job as "^ll. or nothing," that is, being the
IG or not. The ittqoity to OLC was whether he could occupy a position that was required to be
ptesidentially-appointed, as ptovided by Congtess; the ânswer was "rìo." ,\s such Mr. I(elley could
not be removed from a position or his authorities limited as he held no such position and had no
such authorities.

In reviewing congtessional intent, thete ate no matedals or statutoty language indicating that Mr.
I(elley serve in any capacrty in the new âgency othet than as ân employee. He was a non-
ptesidentially appointed IG at the Federal Housing Finance Boatd. Congress could have ptovided
fot him to serve in a temporary capacity in the new agency, but did not. Indeed, Congress did act
in the same legislation to cre te a transitional Director for the new agency and could have done so
for the IG position.

My tequest for clariftcation of the position of IG does not represent some nefatious purpose but
tather the long standing expectation that lawyets will act to protect thei¡ clients-in this case, Mr.
I(elley and the agency- from taking missteps that could place them in legal jeopardy. Having Mr.
I(elley operâte as an IG, when he was not so entitled, in the end could have jeopardized both Mr.
I(elley and the agency. As with an IG, the legal department of an agency has an obþation to
uphold the law, to assure that the agency adheres to legal standards and that individuals do not take
positions that tun cofltra:ry to the law. Our legal department has done so in every aspect of dealing
with this situation.

Mr. I(elley's independence has never been undermined. As with any intetnal audit function, there
must be fteedom to conduct its work and Mr. I(elley has noted that he has that independence. Mr.
I{elley is serving an impottant function and is undetaking audit activities and reporting results of
those activities to the Acting þfusç¡ç1-¡he same as would be the case if FHFA had an IG. In a

message to all agency staff dated September 29,2009, Acting Directot DeMarco wrote that staff
with concerns over intetnal matters could raise them to Mr. I(elley's internal audit group, to the
Office of General Counsel or to the Office of Special Counsel, an independent agency.
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Responses to Questions

1. Events Leading to FHFA Genetal Counsel's Memotandum

Mr, I(elley sought to employ new personnel for an Office of Inspectot Genetal and to pay them at
a tate provided fot the agency, not under the federal genetal schedule âs most othet presidentially-
appointed OIG staffs arc pard.

Since there is no Inspectot Genetal and no Office of Inspectot General, hiting staff for such a
position would put such employees at risk when a ptesidentially-appointed IG was confirmed.
Futthet, without specific congressional authoraation, pay rates fot OIG petsonnel ate governed by
the genetal schedule. Mr. I(elley's proposal led to our joint discussion and resulted in the specific
request to theJustice Depattment fot assistance.

2. Mediating Dispute with Mr. I(elley

Mr. I(elley spoke with former Director Lockhatt on several occasions, My office spoke with Mr.
I(elley's outside counsel on several occasions. In a joint meeting with Mt. Lockhart, Mr. I(elley,
Mt. DeMatco, Mt. I(elley's counsel and myself on this topic, Mr. I(elley agreed that having the

Justice Department address this matter was ân acceptable approach.

3. Mt. I(elley as Inspector Genetal

Mr. I(elley's outside counsel asserted at one point that he could not serve as an Âct-ing IG, but
could serve as the IG. Later, after rcadtng FHFA,'s legal memorandum, Mr. I(elley's outside
counsel stated in a convetsation that, while he could not serve as IG eithet, he should have some
tole of ân "IG flâture." Thus, after much discussion, neither Mr, I(elley's outside counsel, my
office not the Office of Legal Counsel found that Mt. I(elley could sewe as Inspector Genetal for
FHFÂ. Futthet, thete is no OfFrce of Inspector General for him to head. Funds for an Inspector
Genetal and for an Office of Inspector General must come from sepatate congtessional
appropiattons, a provision aimed at assuting IG independence.

4. Audit Duties of Mr. I(elley

Serwing as an internal auditot, Mr. I(elley both receives requests ftom and provides results of
internal audits to the '{,cting Director. Âs I am not involved with the activities of the internal audit
function and you have asked Mr. I(elley that question, I defer to his response.

5. Mr. I(elley's Staff

There is no Office of Inspectot General. Mr. I(elley's ofFrce of internal audit has three employees.
In addition, he requests funding for outside audit consultants where zppropiate. Mr. I{elley's
hititg of staff is a function of his office needs, FHFA budget and the work load for internal audit.
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6. Mr. Kelley's Position

Mt. I(elley wâs never an Inspectot General for FHFA. Mt. I(elley was asked to perform functions
similar to an Inspector General, more commonly tetmed an internal audit function, and he is

leading those functions as head of the office of internal audit.

7. Inspector General Position

Congress required a presidentially-appointed Inspector Genetal and actions beyond those already

undertaken- having Mr. I(elley oversee ar_internal audit function-would place the agency and

Mr. Kelley atlegal risk. The nomination of Mr. Linick (for which the agency provided
information), the calls by our former and current Director fot an IG and our website postings all

reflect the desire of the agency for a nominated, conftlmed and 
^pprcprlated 

Inspector General and

Offrce of Inspector General.

8. FHFB OIG Employees

HER {, ptovided that employees of the metged agencies would have a position "with the same

status, tenure, grade andpay." This does not mean that they would have the identical job or that
they could filt a job that was governed by a competing legislative ptovision, such as whete Congtess

provided for a ptesidentially-appointed IG and congressionally-apptopriated Office of Inspector
General.

I hope this information provides a frrll review of the issues you presented as well âs responses to the
questions posed. Aguir, I assure you that FHFA is working to address this situation and I will be
keeping your staff informed of our progress. Should you tequire additional bacþ'ound, rny direct
Iine is 202 414 3788. \øith all best wishes, I am

Sincerely,

ALfiéd M. Pollatd


